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STATE OF W SCONSI N : I N SUPREME COURT

State of W sconsin,

FILED
Pl aintiff-Respondent-Petitioner,
y JUN 26, 1997
Frank P. Howard, cé5$2$éiﬁin

Madison, WI

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Affirned.

11 JANI NE P. GESKE, J. The State seeks review of a
publ i shed decision of the court of appeal s' reversing an order of
t he Waukesha County Circuit Court, Lee S. Dreyfus, Jr., Judge.
The circuit court refused to grant the defendant, Frank P.
Howard, a new trial on the issue of whether he was qguilty of
delivery of a controlled substance while possessing a dangerous
weapon.

12 Howard contends that because the jury was not required
to find beyond a reasonable doubt that he possessed a dangerous
weapon to facilitate the conmssion of the drug offense, due

process and our decision in State v. Peete? require that he

1 State of Wsconsin v. Frank Howard, 199 Ws. 2d 454, 544
N.W2d 626 (Ct. App. 1996).

2 185 Ws. 2d 4, 517 N.W2d 149 (1994).
1
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receive a new trial on the issue of the dangerous weapon
enhancer. W conclude that the hol ding of Peete applies to cases
of actual as well as constructive possession, and nust be applied
retroactively to this case. W further hold that because Howard
could not have foreseen the effect of the Peete decision at the
time of his original appeal, his notion for a new trial is not

barred by our decision in State v. Escal ona-Naranjo, 185 Ws. 2d

168, 517 N.W 2d 157 (1994). We therefore affirm the court of
appeal s.
FACTS AND PROCEDURAL HI STORY

13 In 1989, the State charged Howard with, inter alia,
aiding and abetting the wunlawful delivery of a controlled
substance (cocaine) while possessing a dangerous weapon, in
violation of Ws. Stat. 8§ 161.41(1)(c)2, 939.05, 939.63(1)(a)3
and 2 (1987-88). At trial, the police testified that when they
searched Howard at the scene, they found a handgun in his coat
pocket. At that point, Howard told them that he had another gun
in his jacket. Howard, however, testified that he told the
police he had two guns on his person before the police initiated
their search of him Wien Howard was arrested, he had
approximately $2,200 in cash on his person, as well as the two
handguns. According to his testinony, Howard had the nobney at
hi s garage, because he saved it to buy, fix up and sell cars. He
had the guns at the garage for protection. According to Howard,

his garage was in a high crinme area of M| waukee.
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14 In February of 1990, Howard was tried by jury. At the
concl usion of the evidence, the circuit court instructed the jury
on the elenents of the first charged offense. The court also

instructed the jury on the penalty enhancer of possessing a
dangerous weapon.® Ws JI%Crininal 990. "Possession" was not

defined in that jury instruction. The court also instructed the

jury on the charge of possession of a firearm by a felon, using
Ws JI%Crimnal 1343. That instruction defined "possession” as

"the defendant knowi ngly had a firearm under his actual physical
control."” Howard did not object to these jury instructions.

15 In closing argunment, the prosecutor described to the

jury the elenments necessary to prove the charges agai nst Howard.
Wth regard to the penalty enhancer, the prosecutor stated,

"[Alnd further as to the January 20th incident, out at
the Marriott, an additional factor you nmust consider in
that count alone is did he commt that crine; that is,
the delivery of cocaine over 10 and under 30 grans
whil e possessing a firearm In this case, it's clear
the Defendant admtted that he had the two firearns
with him on that date, so if you find the Defendant
guilty of that offense and | ask you to do so, finding
t hat he possessed those firearns is also a given fact."

® The court gave the follow ng instruction:

If you find the Defendant guilty of party to the crine
of delivery of cocaine, you nust answer the follow ng
guestion: Did the Defendant commt the crime of party
to the crine of delivery of cocaine while posssssing
[ sic] a dangerous weapon?
A "dangerous weapon" is any firearm whether |oaded or
not .
I f you are satisfied beyond a reasonabl e doubt fromthe
evidence presented that the Defendant commtted the
crime of party to the crinme of delivery of cocaine
whi | e possessing a dangerous weapon . . . then you
shoul d answer the question "yes".
|f you are not so satisfied, then you nust answer the
guestion "no".

3
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W appi ng up his argunent, the prosecutor stated:

"I ask you to reach a quick verdict as well as a guilty
verdict finding that, . . . on January 20th, 1989, he
knowi ngly and wunlawfully helped, assisted, and, in
fact, was a supplier for delivery of cocaine from Jay
Clemins to Oficer Adlamunwittingly and that he had a
couple guns with himat the tine, and also on that day,

that he was a convicted felon and had those guns wth
hi m al so."

16 The jury found Howard guilty of party to a crinme of
delivery of controlled substance (cocaine) while in the
possession of a firearm possession of a firearmby a felon, and
delivery of controlled substance (cocaine). Howard was sentenced
on all three counts. On March 23, 1990, the circuit court
sentenced himto nine years in prison, the maxinum for the crine
of delivery of a controlled substance, party to a crine while
possessi ng a dangerous weapon. At that time, the maxi mnum penalty
for the underlying crine was 5 years. The maxi mum penalty for
t he enhancer charge was 4 years.

17 Howard filed a nunber of post-conviction notions and a
direct appeal. After exhausting his direct appeals, Howard filed
a pro se* notion on Cctober 3, 1994, requesting postconviction
relief and/or nodification of sentence pursuant to Ws. Stat.

§ 974.06,° and based on this court's holding in Peete. |n Peete,

* Howard originally filed this notion pro se. On Decenber

13, 1994, a Notice of Amended Modtion and Anended Mdtion for a New
Trial or Sentence Modification pursuant to Ws. Stat. 8§ 974.06
was filed by Howard's current attorney, Daniel R C ausz.

> Ws. St at . § 974.06 (1991-92) Post convi cti on
procedure. (1D After the tinme for appeal or
postconviction renedy provided in s. 974.02 has
expired, a prisoner in custody under sentence of a
court or a person convicted and placed wth a
volunteers in probation program under s. 973. 11
claimng the right to be released upon the ground that
4
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we held that when a defendant is charged with the penalty
enhancer of commtting a crine while in possession of a dangerous
weapon, Ws. Stat. 8 939.63 requires the State to prove a nexus
between the underlying crinme and possession of the weapon.
Peete, 185 Ws. 2d at 18-109. Howard thus sought a new trial
because in his first trial the jury received no instruction on

t he nexus el enent. The circuit court denied Howard's notion

the sentence was inposed in violation of the U S
constitution or the constitution or laws of this state,
that the court was without jurisdiction to inpose such
sentence, or that the sentence was in excess of the
maxi mum aut horized by law or is otherw se subject to
collateral attack, may nove the court which inposed the
sentence to vacate, set aside or correct the sentence.

(3)
(d) Determine the issues and nmake findings of fact and
conclusions of |aw If the court finds that the

j udgnent was rendered wi thout jurisdiction, or that the
sentence inposed was not authorized by law or is
ot herwi se open to collateral attack, or that there has
been such a denial or i nfringenment of t he
constitutional rights of the person as to render the
judgnent vulnerable to collateral attack, the court
shall vacate and set the judgnent aside and shal
di scharge the person or resentence him or her or grant
a new trial or correct the sentence as nmy appear
appropri ate.

(4) Al grounds for relief available to a person under
this section nust be raised in his or her original,
suppl emental or anended notion. Any ground finally
adj udi cated or not so raised, or know ngly, voluntarily
and intelligently waived in the proceeding that
resulted in the conviction or sentence or in any other
proceeding the person has taken to secure relief may
not be the basis for a subsequent notion, unless the
court finds a ground for relief asserted which for
sufficient reason was not asserted or was inadequately
raised in the original, supplenental or anmended notion.
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The court of appeals reversed.® The State sought review by this
court.
STANDARD OF REVI EW
18  Wiet her our construction of Ws. Stat. 8 939.63 (1987-
88) in Peete applies to cases of actual, as well as constructive,

possession and if so, whether Peete nust be applied retroactively

to this case are questions of |law that we review independently,

benefiting from the analyses of the |lower courts. See State v.

Avila, 192 Ws. 2d 870, 885, 891, 532 N.W2d 423 (1995). | f
Peete is applicable to this case, we then consider, as a question

of law, whether Howard's claimis barred under Escal ona- Naranjo.

VWether the jury instructions given by the <circuit court
violated the defendant’s right to due process is a question of
law that we review independently of the |ower courts. State v.
Zel enka, 130 Ws. 2d 34, 43, 387 N.W2d 55 (1986).

THE PEETE DEC S| ON

19 A review of our decision in Peete illustrates the basis
for Howard's claim Jerry Peete was arrested at his girlfriend' s
residence, followng a search of the prem ses. Peete, 185 Ws.

2d at 10. That search reveal ed plastic bags containing cocaine

6 In reversing the circuit court, the court of appeals

remanded for entry of the judgnment of conviction solely on the
delivery of cocaine charge and resentencing on that wunderlying
convi ction. The court of appeals also renmanded for vacation of
Howard's sentence for delivery of <cocaine while arned, and
ordered that Howard was entitled to a new trial on the issue of
whether he commtted the wunderlying drug offense while in

possessi on of a weapon. In the event of a new trial, the court
of appeals ordered the circuit court to vacate the sentence and
resentence Howard after the newtrial. State v. Howard, 199 Ws.
2d at 463-64.
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stuffed in socks in a dresser drawer in the girlfriend s bedroom

Also in the bedroom were over $2,000 in cash and a nunber of
personal itens belonging to Peete. Between the mattresses was a
| oaded handgun. |d. at 11. In the kitchen, police found three
| oaded handguns in a cereal box. Id. Peete was arrested and
convicted of possession of cocaine with intent to deliver while
armed. 1d. at 9.

10 At Peete's trial, the court did not give a separate
instruction on what constituted "possession" of a dangerous
weapon for purposes of Ws. Stat. 8 939.63, the penalty enhancer

Peete, 185 Ws. 2d at 12-13. On appeal, and on review by this
court, Peete raised the question of what the jury was required to
find under the instruction as given. 1d. at 14.

111 On review, we engaged in statutory interpretation and
construction. W held that § 939.63" created a possessory
offense linked to a predicate offense. Peete, 185 Ws. 2d at 14.

Section 939.63 provides that if a defendant conmts a crinme
while in possession of a dangerous weapon, his or her sentence
may be increased by varying anounts of time, depending on the
maxi mum sentence for the underlying offense. 1d. Both Peete and
the State agreed that the legislature intended the enhancer to

apply only when there is a relationship between the underlying

" Ws. Stat. 8§ 939.63 (1987-88) provides in pertinent part:

(D(a) If a person conmts a crinme while possessing, using
or threatening to use a dangerous weapon, the maxi num term of
i nprisonnment prescribed by law for that crinme may be increased as
follows: [statute then sets increased penalties that vary
according to the penalty for the predicate offense].

7
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crime and the weapon. 1d. at 16-17. W unaninously held that
Ws. Stat. 8 939.63 requires the State to prove a nexus between
the crime and the weapon the defendant possessed, because that
nexus is an elenent of the penalty enhancer. [d. at 18-19. W
later clarified that the weapons penalty enhancer is an el enent
of the enhanced offense, but is not an el enent of the underlying
of f ense. Avila, 192 Ws. 2d at 893b. The jury nust find the
nexus el enent beyond a reasonable doubt. Peete, 185 Ws. 2d at
21.

112 In Peete, we also interpreted the penalty enhancer
provision to apply to actual, as well as constructive possession

of a weapon. Peete, 185 Ws. 2d at 16; see also, Avila, 192 Ws.

2d at 891. Qur interpretation was consistent wth the
interpretation of other crimnal statutes governing possessory

of fenses. Peete, 185 Ws. 2d at 14 (citations omtted).

13 W then considered the proper definition of an adequate
nexus. W ultimately adopted the definition proposed by the
State and agreed to by Peete: "[When a defendant is charged
wth commtting a crinme while possessing a dangerous weapon,
under sec. 939.63, the state should be required to prove that the

def endant possessed the weapon to facilitate comm ssion of the

predi cate offense." Peete, 185 Ws. 2d at 18 (enphasis added).

We recognized that the use of, or a threat to use, a weapon
facilitated conmm ssion of the predicate offense because such use
or threat instills fear in the victim protects the defendant,

and/ or protects the contraband. | d. Under our construction of
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the statute, inposing the nexus requirenment nade the phrase
"while possessing” parallel to the other statutory phrases,
“while . . . using" and "while . . . threatening to use.” |d.

114 We then established the proper instructions to be given
the jury when a defendant is charged with the weapons penalty
enhancer: "A «circuit court nust instruct the jury on the
definition of possession; on the nexus requirenent, that the
def endant possessed the weapon to facilitate the predicate cring;
and on the definition of dangerous weapon." Peete, 185 Ws. 2d
at 21.

115 At the tine Peete was arrested, he did not use, or
threaten to use, a dangerous weapon. The | ower court concl uded
that Peete constructively possessed (at |east one) dangerous
weapon. We reversed Peete's conviction because, in [ight of that
possession, the circuit court failed to instruct the jury on the
nexus requirenent. Wthout a nexus instruction, the jury was not
asked to decide whether the State had proven beyond a reasonabl e

doubt each el enent of 8§ 939. 63. Peete, 185 Ws. 2d at 19.

16 In Peete, as in Howard's case, the State argued that
the evidence supported a conclusion that the nexus requirenent

was sati sfi ed. Peete, 185 Ws. 2d at 19. VWhat we said in Peete

applies equally here: "a court nmay not direct a verdict of guilt
agai nst a defendant in a crimnal case. Were the finder of fact
is a jury, proof of all essential elenents nust be tendered to

the jury." (GCtations omtted.) The jury nust make the factua
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finding of whether Howard possessed a handgun to facilitate the
comm ssion of the predicate crinme. Id.
ACTUAL VERSUS CONSTRUCTI VE POSSESSI ON
117 The State first argues that Howard is not entitled to
relief because the case agai nst himproceeded under the theory of
actual possession, and the State proved actual possession. The

State thus contends that the Peete instruction would not have

enhanced the fact finding in Howard' s case.

118 The State has borrowed from Jerry Peete's brief to
assert that physical control of a weapon at the tinme of the
offense would permt a reasonable inference of a direct
connection between the weapon and the substantive offense.
Peete's brief contended that the inference applied at the tine of
the of fense, even applying to offenses conmtted in private, |ike

tax fraud. The State's position in Peete was that it would be

absurd to apply the penalty enhancer to situations where there is
no relationship between the offense and the possession, such as
when a person fills out and files a fraudulent tax return while
carrying a pistol. See 185 Ws. 2d at 17.

19 We agree with the State's position in Peete. There can
be situations when a defendant is in actual possession of a
dangerous weapon during conmmssion of a crime, but where the
actual possession has no relationship to the predicate crine.
Where the possession has no relationship to the predicate crine,

it does not facilitate the comm ssion of the predicate crine.

10
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Peete directs the jury to determ ne whether such a relationship

exi sts.

20 Thus we do not accept the State's contention that "by
provi ng actual possession, the State has proved the nexus and
despite the absence of an instruction, has satisfied the rule of

Peete. " Peete is not |limted to constructive possession of a

danger ous weapon while commtting a crine.
21 The State may have based its actual versus constructive

possession distinction on our statenment in Peete that the

addition of the nexus requirenment nakes "possessing"” parallel to
the "use of" or "threatened use of" |anguage from Ws. Stat.
8§ 939. 63. Jerry Peete had only constructive possession in that
case. Qur statenent there, however, does not elimnate the nexus
requi renment in cases of actual possession.

22 Based on the jury instructions given in Howard' s case,
we cannot know whether the State proved existence of a nexus
beyond a reasonabl e doubt, nerely by proving actual possession.
The only possession instruction given concerned the third count,
possession of a firearm by a felon. That offense contains no
nexus el enent. Thus, the jury was never instructed, nor
specifically asked to find beyond a reasonabl e doubt, that Howard
possessed a dangerous weapon for the purpose of facilitating
comm ssion of the drug offense. Such an instruction, and such a
finding beyond a reasonable doubt, are required for the State to
meet its burden on the enhancer provision. As such, if the rule

announced in Peete applies to Howard, the circuit court erred by

11
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failing to instruct on the nexus elenent. In Re Wnship, 397

U S. 358, 364 (1970).
RETRQOACTI VE APPLI CATI ON
123 Next we determne whether the rule we announced in
Peete applies retroactively to cases on collateral review. The

judgnent in Howard's case was final® before we decided Peete in

June, 1994.
24 The United States Suprenme Court set the paraneters for

the federal doctrine of non-retroactivity in Teague v. Lane, 489

U.S. 288 (1989).° First, the court said that retroactivity only
applies to certain new rules. "[ A] case announces a new rule
when it breaks new ground or inposes a new obligation on the
States or Federal Governnent." Id. at 301. New rules nmerit
retroactive application on collateral review only in two
instances. In the first instance, a "new rule should be applied
retroactively if it places certain kinds of primry, private
i ndi vi dual conduct beyond the power of the crimnal |aw making

authority to proscribe.” State v. Denny, 163 Ws. 2d 352, 357,

471 N.W2d 606 (Ct. App. 1991) (citing Teague, 489 U S. at 307).

"Second, a new rule should be applied retroactively if it

8 A case is final if the prosecution is no |onger pending,

a judgnment of conviction has been entered, the right to a state
court appeal fromthe final judgnent has been exhausted, and the
time for certiorari reviewin the United States Suprene Court has
expired. See Giffith v. Kentucky, 479 U S. 314, 321, n.6
(1987).

9

Only a plurality of the Court adopted the doctrine of
retroactivity set out in Teague v. Lane, 489 U S. 288 (1989).
Later, a majority of the Court endorsed the doctrine. G ahamv.
Collins, 506 U S. 461, 471 (1993).

12
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requi res observance of those procedures that are inplicit in the
concept of ordered liberty." Denny, 163 Ws. 2d at 357 (citing
Teague, 489 U. S. at 307). The court of appeals concluded that
the first exception applied to Howard. Howard, 199 Ws. 2d at
460. The court of appeals held that the nexus requirenent of
Peete places the conduct beyond the power of the crimnal [|aw
maki ng authority to proscribe. I|d.

125 It is not absolutely clear from the Suprenme Court's
di scussion in Teague if the Court neant to apply the non-
retroactivity doctrine to questions of substantive |law, as well

as to questions of procedure. See Teague, 489 U S. at 299, 304.

In that case, the petitioner sought retroactive application of a

new rul e announced in Batson v. Kentucky, 476 U.S. 79 (1986).%

The confusion arises from Teague's delineation of the exceptions
to non-retroactivity. The first exception, that "a new rule
should be applied retroactively if it places certain kinds of
primary, private individual conduct beyond the power of the
crimnal |aw making authority to proscribe,”™ 489 U S at 311
(internal quotations omtted), would seem to cover conduct that
is classically substantive. The second Teague exception, that "a
new rule should be applied retroactively if it requires the

observance of those procedures that are inplicit in the concept

1 The Court held in Batson v. Kentucky, 476 U S. 79, 96
(1986), that a defendant can establish a prima facie case of
raci al discrimnation by show ng that he or she is a nenber of a
cogni zable racial group, that the State exercised perenptory
chal l enges to renpbve from the jury nenbers of the defendant's
race, and that those facts and any other relevant circunstances
create an inference that the State used that practice to exclude
jurors because of race.

13
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of ordered liberty," id. (internal quotations omtted), clearly
applies to rules of procedure. After discussing the costs of
broad retroactivity, the Teague plurality adopted the exceptions
as originally proposed by Justice Harlan. The Court stated that
unless cases on collateral review fall wthin one of the
exceptions, "new constitutional rules of <crimnal procedure”
woul d not apply to cases which becane final before the new rules
wer e announced. 489 U.S. at 310.

26 Based on the Teague Court's own sunmary, we agree with
the State that the Teague retroactivity analysis is limted to

procedural rules. See also State v. Koch, 175 Ws. 2d 684, 694,

499 N w2d 152, cert. denied, 510 U S. 880 (1993)(conparing

criteria fromearlier cases, and substituting the Giffith/ Teague

rule as the law in Wsconsin for determ ning whether to apply a
new rule of crimnal procedure retroactively); Denny, 163 Ws. 2d
at 356-57 (holding that new rule requiring a trial court to
consider defendant's own confession to assess whether a
codefendant's statenents are supported by sufficient indicia of
reliability, fits second Teague exception as a procedure inplicit
in the concept of ordered liberty).

127 The State concedes that Peete may have effected a
substantive change in the law and that the doctrine of non-
retroactivity found in Teague does not apply to substantive
interpretations. Neither would the doctrine as endorsed by this

court in Schnel zer v. Mirphy, 201 Ws. 2d 246, 257, 548 N.W2d 45

(1996), bar us fromapplying the rule of Peete to Howard.

14
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128 Schnel zer clained ineffective assistance of counsel
W held that there is a statutory right to counsel in the
preparation of a petition for review to this court, and that
Schnel zer's appellate counsel had perforned deficiently for
failing to tinely file a petition for review Schnel zer, 201
Ws. 2d at 249. W also concluded, however, that Schnel zer was
not prejudiced by his appellate counsel's deficient performance.

Qur holding, that one in Schnelzer's situation may petition for
a wit of habeas corpus and should the wit be granted, the court
can allow the late filing of such a petition for review,
announced a new procedural rule. 1d. at 256.

129 We then considered the question of retroactivity.
Schnel zer, 201 Ws. 2d at 256-57. W endorsed the rule of
Teague, recognizing its two exceptions to non-retroactivity. W
concl uded, however, that a strict application of Teague would
prevent retroactive application of any new rule of |aw relating
to habeas corpus clains based on a statutory right. Schnel zer
201 Ws. 2d at 257-58. Because ineffective assistance of counsel
clains can only be brought through a wit of habeas corpus, we
articulated a third exception, to include clainms that can only be
rai sed on collateral review. 1d. at 258.

130 Schnel zer then went on to specifically state that the
new rule it adopted would apply to the defendant in that case
but would not apply retroactively to cases finalized before that

opinion. Id. W announced no such [imtation in Peete.

15
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31 However, the State attenpts to cleave the Peete

decision into two parts: first, a substantive change in statutory
interpretation; and second, a procedural change in the required
jury instructions. The State contends that the Peete requirenent
for a jury instruction on nexus is only a procedural change and
therefore does not require a retroactive application. e
di sagr ee.

132 Qur interpretation of Ws. Stat. 8§ 939.63 worked a
substantive change in the |aw Prior to our interpretation,
neither the courts nor the Wsconsin Crimnal Jury Instructions
Committee responsible for drafting jury instructions, had
interpreted the statute to require the nexus elenent, "that the
def endant possessed the weapon to facilitate the conm ssion of
the predicate offense.” Before our interpretation of Ws. Stat.

8§ 939.63 in Peete, there was no nexus elenent and no specific

charge to the jury to prove that elenent. The State woul d have
us ignore the intimte and essential relationship between the
substantive element identified by Peete, and its practical
effectuation, the instruction required by Peete. W hold that in
this case, where a substantive right is recently identified on
collateral review, and that right can only be effectuated by
instructing the jury to make a specific finding, jury instruction
is a necessary part of the substantive right. The defendant's
substantive right to have the nexus elenent proven can only be
met after the jury has received the necessary instruction on that

el ement .

16
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BAR OR WAl VER
33 The State's next contention is that Howard's notion is

barred by Escal ona-Naranjo, 185 Ws. 2d 168. In that case, we

interpreted Ws. Stat. 8§ 974.06(4) to require that if a ground
for relief was not raised in an original, supplenental or anended
nmotion, the defendant had to show a sufficient reason why he or
she had not asserted that ground for relief earlier; otherw se,

the defendant's claimwas barred. Escal ona-Naranjo, 185 Ws. 2d

at 181-82. The court of appeals concluded that the requirenments
of Escalona were net in Howard's case. Howard, 199 Ws. 2d at
461-62. "The fact that Howard coul d not have foreseen the affect

[sic] of the Peete decision at the tinme of his appeal constitutes

a sufficient reason for not raising the issue at an earlier
date." Id.

34 In Escal ona-Naranj o, the defendant asserted ineffective

assistance of counsel claims in tw 8 974.02 postconviction
notions. At the tinme of those earlier notions, he was al so aware
of the basis for a claim he later raised in a Ws. Stat.
8§ 974.06(4) notion. W ruled that the defendant was precluded
fromraising a third allegation of ineffective assistance in a
|ater 8 974.06(4) notion, when he had known the basis for that

all egation at the tinme of his earlier notions. Escal ona-Naranjo,

185 Ws. 2d at 184. W read Ws. Stat. § 974.06 to limt even
constitutional bases for a postconviction notion unless the court

determnes that a "sufficient reason" exists for the failure to

17
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allege, or to adequately raise, the issue in the original,
suppl enental or anended notion. 185 Ws. 2d at 181-82.

135 The State argues here that Howard shoul d have preserved
his objection to the lack of a nexus instruction despite the fact
that Howard's case predated the Peete decision. Speci fically,
the State argues that Howard had available to him all of the
statutes, legislative history, and the rules of statutory
construction as Peete hinself had. The State also asserts that

even w thout Peete, Howard could have chall enged the sufficiency

of the evidence for the penalty enhancer.

136 The court of appeal s, however, consi der ed it
inpractical to expect a defendant to argue an unknown statutory
interpretation. Despite the prescription that a statute cannot
mean one thing prior to an interpretation, and nean sonething
else afterward, the court of appeals concluded that a | egal
argunent |ike Howard' s cannot be made until a higher authority
determ nes the correct application. Howard, 199 Ws. 2d at 462.

137 We agree with the court of appeals. Qur construction

of Ws. Stat. § 939.63 in Peete constituted a new rule of

substantive | aw. Peete's success in arguing that the enhancer
provi sion requires proof of the nexus beyond a reasonabl e doubt
does not automatically preclude others, sentenced before Peete,
from raising that same argunent in a postconviction notion.

Unli ke the defendant in Escal ona- Naranjo, Howard was not aware of

the legal basis for his present notion at the time of his tria
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and sentencing. Nor was Howard aware of the nexus requirenent at
the time of his earlier postconviction notions and appeal .

138 To hold otherwi se would require crimnal defendants and
their counsel to raise every conceivable issue on appeal in order
to preserve objections to rulings that may be affected by sone
subsequent holding in an unrelated case. W do not believe that
Ws. Stat. 8 974.06 requires so much. Howard's case is just such
an exanple of the "sufficient cause" exception to the finality of
appel l ate i ssues under Ws. Stat. 8§ 974.06

139 The State al so contends that Howard wai ved his clai m of
error because he did not object to the penalty enhancer jury
instruction as given. The court of appeals concluded that Howard
did not object to the instructions as given because he did not

foresee the new rul e of Peete. Howard, 199 Ws. 2d at 463.

140 The State's waiver analysis is also based on the
prem se that because the State proved actual possession, any
defect in the jury instructions did not create a substanti al
probability that a different result would be likely on retrial.

State v. Wss, 124 Ws. 2d 681, 741, 370 N.W2d 745 (1985),

overrul ed on other grounds, State v. Poellinger, 153 Ws. 2d 493,

451 N.W2d 752 (1990). W have already concl uded, however, that
the possession proved in this case was established w thout any
proof beyond a reasonabl e doubt of the necessary nexus el enent.

41 The State relies on State v. Schumacher, 144 Ws. 2d

388, 424 N.W2d 672 (1988) to establish waiver. Schunmacher in
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part relied on Ws. Stat. § 805.13,* to determine the breadth of
the court of appeals' discretion to review error based on
instructions to which no objection had been nmade at trial.
Schumacher did not involve a "new rule" basis for the clained
i nstructional error.

42 The Schumacher court concluded that the court of

appeal s does not have a broad discretionary power of review to
reach waived jury instructions. As a caveat, however, the court
stated that the internediate court may still reach issues which
are unwai vabl e. 144 Ws. 2d at 408 n.14. Unwai vabl e i ssues,
such as ineffective assistance of counsel «clains, ordinarily
woul d not be brought up by the defendant at trial. Ther ef or e,
the court of appeals' discretionary power to review nust extend
to such unwai vabl e matters.

143 Here, Howard and his counsel in 1990 had no way to know
how this court would construe Ws. Stat. 8§ 939.63 by the tine it
deci ded Peete in 1994. W agree that Howard's counsel had an

obligation to object at the instructions conference based on

11 \Ws. Stat. § 805.13(3)(1985-86)

At the close of the evidence and before argunents to
the jury, the court shall conduct a conference wth
counsel outside the presence of the jury. At the
conference, or at such earlier tine as the court
reasonably directs, counsel may file witten notions
that the court instruct the jury on the law, and submt
verdict questions, as set forth in the notions. The
court shall inform counsel on the record of its
proposed action on the notions and of the instructions
and verdict it proposes to submt. Counsel may object
to the proposed instructions or verdict on the grounds
of inconpleteness or other error, stating the grounds
for objection wth particularity on the record.

Failure to object at the conference constitutes a
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i nconpl eteness or other error about which he knew or should have
known. We cannot agree that Howard's counsel could have stated
grounds for an objection "with particularity,” based on the
absence of a nexus elenment and corresponding instruction. See
Ws. Stat. 8§ 805.13(3). Howard has not waived this issue.

44 Had Howard nade this objection at the tinme of the
instructions conference in 1990, it is unlikely that the circuit
court would have "easily renedied the deficiency." 144 Ws. 2d
at 409. Howard did not waive the issue of the nexus el enent, and
the court of appeals did not exceed its authority by its
di scretionary review of this question.

| NAPPLI CABI LI TY OF HARMLESSS ERROR ANALYSI S

45 The Due Process Clause protects a defendant against
convi ction except upon proof beyond a reasonabl e doubt of every
fact necessary to constitute the crine with which he or she is
char ged. Wnship, 397 U S. at 364. The burden of proving al
elenments of a crinme beyond a reasonable doubt rests upon the

St at e. Muller v. State, 94 Ws. 2d 450, 473, 289 N.W2d 570

(1980).
46 Proper jury instruction is a crucial conponent of the

fact-finding process. State v. Schulz, 102 Ws. 2d 423, 426, 307

N.W2d 151 (1981). The jury nust determne quilt or
guiltlessness in light of the jury charge, and the validity of
that determnation is dependent wupon the correctness, and

conpl eteness, of the instructions given. See id., at 426-27.

wai ver of any error in the proposed instructions or
verdi ct.
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Elenents of a crine are its requisite conduct, either an act or
om ssion, and nmental fault. El ements may include particular
attendant circunstances, and sonetines, a specified result of the

conduct . W LaFave and A. Scott, Jr., Handbook on Crim nal Law

at 45 n.3 (1972).

147 We review jury instructions as a whole to determ ne
whet her there is a reasonable |ikelihood that the jury understood
the instructions to allow conviction based on proof insufficient
to neet the Wnship standard. Avila, 192 Ws. 2d at 889,

(quotations omtted) citing Victor v. Nebraska, 114 S. C. 1239,

1243 (1994). An inadequate jury instruction can provide a ground
for reversal because it deprives the accused of a jury
determnation that he or she engaged in «constitutionally

prohi bitable conduct made unlawful by statute. See, e.g.,

Gsborne v. Chio, 495 U S. 103, 123-26 (1990). The court cannot

direct a verdict of gquilty, no matter how overwhelmng the

evidence. Duncan v. Louisiana, 391 U S. 145, 149-50 (1968).

48 In this case, the State contends that the harnless
error analysis applies. The State specifically relies on

Illinois v. Pope, 481 U S. 497 (1987), to contend that any

instructional error in Howard's case is harnl ess. In Pope, the
Suprene Court recognized that the harmless error analysis is
appropriate in the absence of error that renders the trial

fundamental |y unfair. 481 U. S. at 502. The Pope Court cited

Rose v. Cark, 478 U S. 570 (1986), as an exanple where the

harm ess error analysis was appropriate because the jury
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instruction did not "entirely preclude" the jury from considering
the el enment of malice, even though it shifted the burden of proof

in violation of Sandstromv. Mntana, 442 U.S. 510 (1979). Pope,

481 U.S. at 502-03. Simlarly, in Pope, the jurors were "not
precl uded” from considering the question of value to determ ne
whet her a reasonable person would find value in the allegedly
obscene work, even when the court erroneously instructed by
giving a constitutionally infirm standard for "value". Id. at
503. Even if Pope focused on the effect, rather than on the

character, of the error, see United States v. Kerley, 838 F.2d

932, 938 (7th Cr. 1988), we perceive a difference.

49 In Howard's case, the jury was "entirely precluded”
from consi deri ng whether Howard possessed a dangerous weapon "to
facilitate comm ssion of the predicate crine." The absence of
the nexus instruction thus renders Howard's conviction on the
penal ty enhance "fundanentally unfair.” Unlike the facts in Pope
and Rose, here there was no instruction on the nexus elenent.
The Howard jurors were never asked to find whether Howard
possessed a dangerous weapon to facilitate the predicate crine,
nor were they instructed to presune that, if they found
possession, they could find that Howard possessed the weapon to
facilitate the underlying crine.

50 In other cases, reviewing courts have found the error
harm ess, Dbecause the instruction given on the elenment was
sonehow fl awed. In none of those cases, however, was the

required instruction totally absent. Carella v. California, 491
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U S. 263 (1989)(instructions containing conclusive presunption);

State v. Kuntz, 160 Ws. 2d 722, 735, 467 N.W2d 531 (1991) (jury

instruction creating mandatory conclusive presunption regarding
an element of the offense, presented an exceedingly rare case in
which a conclusive presunption is harmess error). But see

State v. Al f onsi , 33 Ws. 2d 469, 478, 147 N W2d 550

(1967)(trial <court refused to give instruction on nens rea
el enent, error prejudicial and new trial required); State v.
Moriarty, 107 Ws. 2d 622, 631, 321 NWwW2d 324 (C. App.
1982) (i nstructing that def endant was  arned, instead of
instructing that defendant used or threatened to use a weapon
during robbery, relieved the State of its burden to prove every
fact essential to the crinme, and thus was not harnmless); State v.
Hurd, 135 Ws. 2d at 275-76, (where trial court failed to
instruct on elenment of "wilfully,” failure not harmess, new
trial ordered).

151 In Avila, we distinguished the effect of flawed jury
instructions from the conplete absence of an essenti al
instruction. W held that if the circuit court fails to instruct
a jury about an essential element of the crime and the jury nust
find that elenent beyond a reasonable doubt, there is an
automatic reversal of the verdict. | f, however, there is sone
instruction on that elenent, albeit erroneous, and the jury is
told that the elenent nust be proven beyond a reasonabl e doubt,
then the analysis is one of harmless error. Avila, 192 Ws. 2d

at 893a.
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52 The State disagrees that Sullivan v. Louisiana, 508

US 275 (1993), cited by the Avila court, actually supports the

Avila hol di ng. The Sullivan Court recognized that nost

constitutional errors are anenable to the harmess error
analysis. 508 U S. at 279. Harm ess error analysis |ooks to the
basis on which the jury actually rested its verdict. 1d. at 279
(citations omtted). In Sullivan, the jury found the defendant
guilty of first degree nmur der , after recei vi ng an
unconstitutional instruction defining "reasonable doubt." Id. at
277. The Court distinguished this infirmty from one where the
instructions create a presunption for an element of the crine,
but where the jury finds the predicate facts beyond a reasonable
doubt . Under the latter scenario, the court can conclude that
the presunption "played no significant role in the finding of
guilt beyond a reasonable doubt."” 1d. at 281.

153 But Howard's case is not one of an erroneous or a
deficient instruction. This is a case where the required
instruction on an elenent of the State's case was not given at

al | . It is a case where the failure to prove nexus "affect[ed]

the conposition of the record.” See Sullivan, 508 U S at 283

(Rehnqui st, C. J., concurring).

154 In its brief, that State contends that our rejection of
the harmess error analysis in Avila, because the instructiona
error related to an elenent of the offense, conflicts wth our

summary affirmance of the decision in State v. Nye, 100 Ws. 2d

398, 302 Nw2d 83 (Ct. App. 1981). According to the State, the
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Nye court "found harnless an erroneous jury instruction on one
el emrent of the crinme of second degree sexual assault.”™ State's
Brief at 40.

155 The State both overstates our ruling in Avila, and
reads too broadly the conclusion in Nye. Qur holding in Avila
only concerned the total absence of an instruction on an el enent,
and did not foreclose the harmess analysis for any error
“related to an elenent.” 1In Nye, the defendant was charged with
havi ng sexual intercourse with his 14-year old stepdaughter. One
of the instructions to the jury |owered the burden of proof bel ow
t he beyond a reasonabl e doubt standard. The instruction read "if
that intentional touching can be reasonably construed as being
for the purpose of sexual arousal or gratification . . ." Nye,
100 Ws. 2d at 400.

156 The court of appeals held that the jury instruction
| onered the burden of proof, and thus was unconstitutional. The
court then proceeded to consider whether the instruction as given
constituted harm ess error. Nye, 100 Ws. 2d at 403. According
to the evidence, the defendant and his stepdaughter had
intercourse for approximately ten mnutes, resulting in orgasm
The court concluded that it was effectively inpossible for the
jury to conclude that the act was not committed for the purpose
of sexual arousal or gratification. |d. at 404. The court of
appeal s then surmsed that if the harm ess error analysis applies

when a court gives a jury instruction that wunconstitutionally
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shifts the burden of proof, it clearly applies where the jury
instruction nerely |owers the burden of proof. Id. at 405.

157 Significantly, the Nye court did not answer the
question of whether a failure to instruct on an elenent
(nonconsent) wunconstitutionally resulted in a directed verdict
for the State on that elenment, and thus could not be harm ess.
The Nye court did not reach that question because a plain reading
of the statute and instruction indicated that nonconsent of the
victimwas not an elenent of that crinme when commtted against a
person | ess than 15 years of age. 1d. at 407-08. W do not read
Nye to conflict with our holding in Avila.

158 Howard may well be gquilty of the offense charged
against him but he is entitled to a fair trial according to the
established rules of procedures and principles of law, with a
jury finding on each and every elenent of the crine charged. See

Hart v. State, 75 Ws. 2d 371, 395, 249 N W2d 810 (1977)

(citing Boldt v. State, 72 Ws. 7, 17, 38 NW 177 (1888)).

By the Court.—JFhe decision of the court of appeals is

af firned.
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